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POINTS 


Appellant h^« not been compe nsated for the demon- 
strated and undisputed loss of use of the CAPETAN 
MATHIOS during the extended period of the Gulf 


charter resulting from the Tumaco casualty. 


ties stipulated її Pre-Trial Or 


The appellant, in the exercise of diligence, prudence and 


caution, put the vessel in the vard as soon as the vessel 
was in position to be drydocked in Hoboken, New Jersey 
after the fair water cone was received (Plaintiff's Exhs 
18, 19, 20 and 20A at 159a-192a). Further examination at the 
drydocking revealed extensive concealed damage which 


could have caused a disaster (F.F. 13(a), 253a). 


By acting prud 


пу, the vessel was delayed in March 
April 1973 for about 23 days required to make th repairs 
resulting from the casualty and appellant became contrac- 
tually obligated to add the time lost to the end of the Gulf 
charter period (Plaintiff's Exh. 24, cl. 9 and 10 at 198a). 
The appellant not only lost the use of its vessel during the 
repair period and suffered a monetary loss equal to the 


time eharter hire dedueted under the Gulf charter, but also 
lost the diff rence between the Gulf charter rate received 
during the extension and the market rate the САРЕТАХ 
Maruios could have earned if she had been free of the 25.179 


) 


day extension (Stipulated Faets, P.T.O., p. 3). 

The Gulf time charter was equivalent to World Scale 120 
and that is the rate at which appellant was paid for the 
extension caused by the Tumaco casualty. СарЕТАХ MATHIOS 
could have made two voyages at an average of World Scale 
375 if tne casualty had not occurred and the appellant had 
been free to trade the vessel in the market (Plaintiff's Exh. 


35 at 214a; Hatgis at 29а-30а). The Court found: 


“the charter market for voyage charters from Carib 
bean to Atlantie Coast United States Ports increased 
from World Scale 260 in mid-June, 1973 to 450-500 in 
October, 1973, an increase in tanker rates of 300 to 350 


per cent The rates declined in the latter part 
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of October and early November to World Seale 300-350 


oe 
ж... 


(FF. 22(a), 2568). 


For appel ant to be made whole, it 1 ist receive its loss 


of profits during the extended period of the charter. More 


than 75 vears ago in The Conqueror, 166 U.S. 110, 125 


(1897) the rule in maritime cases was set forth: 


“That the loss of profits or of the use of a ve ssel pend 


ing repairs or other detention, arising from a collision. 


or other maritime tort, and commonly spoken of as de 
murrage, Is a proper element of damage, is too well 
settled both in England and America to be open to ques 


tion." (p. 125). 


The potential profits for the extended period were eal- 


eulated on the basis of the Trial Court's finding that the 


tanker market advanced to World Seale 450-500 in October 
and declined to World Зее 300-350. Mr. Hatgis, a thor- 
oughly knowledgeable chartering agent foi appellant, testi- 
fied that he could have fixed the vessel for two voyages at 
an average rate of World Seale 375 (Court’s Oral Decision 
at 23Sa; Hatgis at 29a-30a). His calculation for the two 
uld have made resulted in a loss of 
profit of $303,297 (Plaintiff's Exh. 25, 214a; Hatgis at 32a- 


ula). 


Mr. Robert Gringrow, who 


mploved by Texaco, Inc. 
appellee’s parent, for thirty vais and involved in charter- 


ing vessels lor 15 vears, directed е Chartering of tankers 
and managed the division, sat at appellee's counsel's table 
during the trial and heard Mr. Hatgis’ test mony (1049 
106a). Не was not called as a witness for appellee to dis 


pute any of Мг. Hatgis’ testimony. This is understandable 


in that the record of vessels chartered for the Texaco com- 
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panies in October/November 1975 market shows that he 


chartered in vessels for his company at World Scale 350-450 
(Plaintiff's Exh. 12, p. 5). The Trial Court “didn’t see any 
thing especially significant one way or another concerning" 


Mr. Gringrow (240a). 


Appellant's loss of profit during the extended period 
of the charter was neither remote, unforeseeable or 
speculative. 


The Distriet Court's eonelusion that the loss of profit sus 
tained by appellant during the extended period of the Gulf 
charter was too unforeseeable, remote and speculative to 
properly be recoverable in this tort action is in conflict with 
the rule in this Circuit that damages need not be foresee 
able in order to be recoverable. (Conclusion of Law 3 
260a). In Petition of Kinsman Transit ( om pany, 338 F.2d 
708 (2 Cir.) cert. denied sub пот. Continental Grain Co. 
v. City of Buffalo, 380 U.S. 944 (1965), ‘his Court rejected 
the contention that because the precise damages incurred 


were not foreseeable, the defendants were not liable: 


“The oft encountered argument that failure to limit 


(a 


liability to foreseeable consequences may subjec 
defendant to a loss wholly out of proportion to his 
fault seems scarcely consistent with the universally ae- 
cepted rule that the defendant takes the plaintiff as he 
finds him and will be responsible for the full extent of 


+ 


the injury even though a latent susceptibility of the 


plainly renders this far more serious than could reason 


ably have been anticipated.” (338 F.2d at 724.) 
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Here, the “latent susceptibility" of appellant was its con- 
tractual obligation to extend the period of the charter by 
any time lost during the term of the charter. This obliga- 
tion had been incurred long before the collision took place, 
and appellant had no more freedom of choice in the mat 
ter of the extension then it did in altering the low rate to 
which it was bound under the charter. Appellee cannot com- 
plain that the damage was caused by the contraet provision 
between appellant and Gulf. Аз stated in Hart and 


Нопоге, Causation т the Law, 1961: 


“Similarly it is settled law that the owners of a ship 
damaged through defendant's negligence can recover 
damages on the basis of the actual eontraet or charter 


+ 


1 
| Пе case 


on which she ік engaged. This appears to be 


even if the contract eontains onerous clauses which 


make the owners exceptionally vulnerable to delay. 


(at p. 163). 


See also Harper & James, The Law of Torts, Vol. 2, 1956, 


"Foreseeability does not mean that the precise hazard 
or the exact consequenves which were encountered 


should have been foreseen." (p. 1147) 


362. But for the Tumaco casualty the САРЕТАХ MATHIOS 
would have been returned to appellant by on or abou 


October 30, 1973 (Pre-Trial Order, p. 3). The Court in The 


‘If the owner of the Уауе Maru was bound to allow 


of the dam- 
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the latter must respond.” 


with an extension elause, Texas’ own parent com 


aco, and other standard tanker time charter forn 


Appellant's lost profit is neither unforeseeable 


mote. 


Appellant is not required to prov OSS W 


any 
17) 


Fed. 168: 


“In ascertaining whether earnings ha been 1 
owner, the inquiry not whether 


have been made bw the use ol е vessel dur 


age caused by the wrongful act of the War Lar 


de set forth b: the District Court. Maritime law d 


The damage sustained during this period was in faet foi 
seeable by appellee. It was foreseeable that damage to t] 
vessel would result in loss of use of the Ca AN Ma 
and loss of profits from that use. It was also fores 
that the vessel could be operating under a time chai 


their printed form of charter parties the off-hii nd « 
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be proved that thi would have been certair made 
t suffices the წმი is proved eir ımstantiall 
and with a reasonable degree of | taint It is 
not necessary for him to show b reet evidenee that 
he would have e p! í his ves el ot property dur 
ng the period in ch a wav that earn ngs would have 
tecrued to him It ees if he აწი" ı state f 
facts trom which a court oi ry can | tha er 
was an opportunity for him to do s and that he wouid 
probably have availed himself ol it. 151 Fed. at 17: 
See also, O Skou v. United Stat 5 Cir., 1973), 478 F.2d 
cas cited. therein. 
The rule regardin certainty of day es was set fort 
b tli Supreme (Си rt 1] ru Pa chment ( Pat: 
( 282 U.S. $ at 562 131 
ЕЈ rule y h pre des the recover I uncertain 
amagi pplies te ch as i not e certain result 
of the rong, not to those damages which ar definitely 
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Ol their amount 
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amount Is not required 
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The disallowance of four days charter hire for owner’s 
work carried on while the CAPETAN MATHIOS was in 
the shipyard for the repairs as a result of the Tumaco 


casualty was improper. 
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unseaworthy at the time it entered the 


boken and did not put the vessel in drvdock for the 


грозе of repairing unseaworthy condition 


IV, 


The Distriet Court erred in failing to allow арре ати 


costs as Ше prevailing раму. 


Even though not successful on all of the claims presented, 


appellant is still the prevailing party. See 6 Moore's Fed 


eral Practice, $54.10[4], pp. 1306-1307 : 


‘In general, a party in whose favor judgment is ren 


dered by the district court is the prevailing party т 
that court, plaintiff or defendant, as the case mar be. 


Although a plaintiff may not sustain his entire claim, 
if judgment is rendered for him he is the prevailing 


party." 


Зее also, Leu / / წა t LOGS 1901 d 806 
at 820, се) 93 U.S. 983 (1968), U.S. ге] n. 393 


U.S. 1045 (1969). 


Sixth Cireuit have ruled that “the prevailing party is 7 
entitled to costs and it is incumbent on the losing 
party to overcome the presumption." Popeil Brothers, Inc. 
Schick E ‚In "d (2); 916 F.2d 71976 


142. 146: Leu / / 6% MIT 100 F.2d 806. 
19. cert ( 3317S. 9% GN U.S. re] ) 03 U.S 


[n an effort to reduce the costs of the action, appellant 
file пк ! por ppelle IV ( to Adm pul 
lant to Rule 36 of the Federal Rules of Civil Procedure 
requesting an admission that the Ca aN MATHIOS was 


n fact inseaworthy as a result of the casualty at Tumaco. 


› 4 фа \ 4 т "Г! 1? ‚ШУ, 
(hequles! О J Hil а ГИ Request Wd aili long 


aware of the extent of the damage found but nevertheless 


ver 10 Reg lest to Admit, 


Ja.). Because of the refusal to admit this fact. appellant 
was required to incur the expense of obtaining expert testi- 
mony from Mr. Pillatt (92a) on the condition of the CAPE- 
TAN Marnıos and the District Court found in accordance 


with the Request to Admit (243a; F.F. 13(a), 253a). 
1 


The denial of costs to the appellant as the prevailing 


party in the Distriet Court is an unjustified penalty. 


In Chicago Sugar Co. v. Anu rican Sugar Refining C 


0., 


, DIY 


(7 Cir., 1949), 176 F.2d 1, 11, cert. den., 338 U.S. 948 (1950) 


it was said: 


“As we understand it, the denial of costs to the prevail- 
ing party or the assessment of partial] costs against 
him is in the nature of 8 penalty for some defection on 
his part in the course of the litigation as, for example, 
by calling unnecessary witnesses, bringing in unneces- 
sary issues or otherwise encumbering the record. or by 
delaying in raising objection fatal to the plaintiff’s 
case.” 


see also Esso Standard (Libya), C. წ. 5.8. Wis 


(S.D. Tex., 1971), 54 Е R.D, 26, 27 


=. 
, 


Appeilant has done nothing to deserve the imposition of 
the penalty of denial of costs, and there are no grounds 
Гог the District Court's action in doing so. 


Appellant should be allowed its costs in the District 
Court. 


